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内 容 摘 要 
内 容 摘 要 
刑法的溯及力，是指新的刑法是否适用于它生效以前发生的、未经审判或者判
决尚未确定的行为，能够适用，则具有溯及力；如不能适用，则没有溯及力。我国















































The retroactivity of criminal law refers to whether a new criminal law can apply to 
the behaviors occurred before it come into force and has not been tried or the judgment 
has not been confirmed yet. If it apply to the aforesaid behaviors，it has retroactivity; If 
not， it has no retroactivity. The criminal law revised on Oct.1，1997 adopted the “old and 
light” principle. In the judicial practice，however，the existing law can not solve the hard 
problems regarding to the application of former criminal law and new criminal law and 
the application of the “old and light” principle due to the faultiness of the legislation. This 
thesis will discuss the article 12 of the existing criminal law and give some advice on how 
to improve it. There will be four parts in this thesis: 
Part 1 is the preface. This part first introduces the concept of the retroactivity of 
criminal law， then the “old and light” principle adopted by most countries， and finally 
the history of retroactivity of criminal law in China.  
Part 2 is about the issue of “Intermediate Law”， In this part we educe the 
“Intermediate Law” issue first through a case， and then analyze its concept and the 
disputed points of that issue and my point of view. And we also reason my point of view 
through the aspect of theory， practice and legislation example of foreign countries. And 
in the end I made my suggestion of the article 12 of the criminal law. 
Part 3 is about the problem of retroactivity of limitation of prosecution. First we 
induce the its problem with a case and make my point of view in it， then we analyze the 
problem of existing law regarding this issue. And make my suggestion in the end.  
Part 4 is about the retroactivity problem of the effective judgments. First we induce 
the its problem in the practice with a case， and then introduce existing argument and 
make my point of view. And discuss this problem through the valuation of the 
retroactivity criminal law and criminal judgment effectiveness. And in the end discuss the 
existing problem of this issue and give out my suggestion. 
 
Key words: The retroactivity of criminal law; Intermediate Law；Retroactivity of 














目  录 
第一章  绪 论 ········································································································1 
第二章 关于中辩辩法问题 ·················································································4 
第一节  问题的提出 ····························································································4 
第二节“中间时法”的界定和争论 ····································································5 
一、“中辩辩法”的概念 ··············································································· 5 
二、“中辩辩法”产生的前提 ····································································· 6 
三、关于“中辩辩法”的争论········································································ 7 
四、立法模式决定“中辩辩法”的选择 ·························································· 8 
第三节“中间时法”问题评析 ············································································9 
一、适用“中辩辩法”的理论依据······························································ 9 
二、适用“中辩辩法”的中外理论及立法根据 ········································ 12 
三、适用“中辩辩法”的司法支撑···························································· 13 
第四节“中间时法”问题的立法完善设想······················································· 14 
第三章 关于追诉辩效溯及力问题································································· 15 
第一节  问题的提出 ·························································································· 15 
一、追诉辩效概述 ······················································································· 15 
二、适用追诉辩效溯及力产生的问题························································ 16 
第二节  我国关于追诉时效溯及力立法的反思 ··············································· 21 
一、有悖于刑法整体适用原则 ··································································· 21 
二、有悖于刑法面前人人平等原则···························································· 23 
三、有悖于不溯及既往原则 ······································································· 23 
第三节  我国关于追诉时效溯及力立法的完善 ··············································· 24 
第四章  关于生效判决的溯及力问题·························································· 26 
第一节  问题的提出 ·························································································· 26 
一、刑法对生效判决溯及力问题的界定···················································· 26 
二、我国刑法关于生效判决溯及力问题的规定 ········································ 26 




第三节  生效判决溯及力问题的评析······························································· 30 
一、刑事既判力的价值分析 ······································································· 30 
二、刑事既判力与刑法溯及力的价值权衡 ················································ 32 
第四节  立法反思与完善 ·················································································· 33 
一、生效判决溯及力的立法反思································································ 33 
二、生效判决溯及力的立法完善································································ 35 
















Chapter 1  Preface ················································································ 1 
Chapter 2  The issue of “Intermediate Law” ·································· 4 
Subchapter 1  The derivation of this issue ··························································· 4 
Subchapter 2  The concept and argument of “Intermediate Law” ··················· 5 
Section 1  The concept···················································································· 5 
Section 2  The precondition of this issue ························································ 6 
Section 3  The argument of this issue ····························································· 7 
Section 4  The choose of “Intermediate Law” determined by the legislation      
mode ······························································································· 8 
Subchapter 3  Analysis of Problems About “Intermediate Law”······················ 9 
Section 1  The Theoretical Basis of “Intermediate Law” ······························ 11 
Section 2 Chinese and Foreign legislative basis and legislative basis of 
“Intermediate Law” ···································································· 12 
Section 3  The Judicial Basis of “Intermediate Law”···································· 14 
Subchapter 4  Legislative Perfection of “Intermediate Law” ·························· 14 
Chapter 3  The Retroactivity of Limitation of Prosecution············· 15 
Subchapter 1  The derivation of this issue··························································· 15 
Section 1  A Summary of Limitation of Prosecution ······································ 15 
Section 2  The Problem of Retroactivity of Limitation of Prosecution ··········· 16 
Subchapter 2  The Reflection on Legislative ······················································· 21 
Section 1  Violating the principle of“Application the criminal law entirely” 
 ······································································································ 21 
Section 2  Violating the principle of“equality of all people under criminal law”
······································································································ 23 
Section 3  Violating the principle of“ Lex prospect non respect” ·············· 23 













刑法溯及力问题研究——兼评我国刑法第 12 条 
 
Chapter 4  The Retroactivity of effective judgment ························· 26 
Subchapter 1  The derivation of this issue··························································· 26 
Section 1  The Legal Definition of this issue·················································· 26 
Section 2  The legal provisions on this issue ·················································· 26 
Subchapter 2  The argument of this issue···························································· 27 
Section 1  The separation principle································································· 27 
Section 2  The limited correlative principle···················································· 28 
Section 3  The correlative principle································································ 29 
Subchapter 3  Comment on this issue ·································································· 30 
Section 1  Value Analysis of Criminal adjudged force···································· 30 
Section 2  value balance between Criminal adjudged force and The retroactivity 
of criminal law················································································ 32 
Subchapter 4  Legislative Reflection and Perfection ·········································· 33 
Section 1  The Reflection on Legislative ························································ 33 















第一章 绪 论 
 1

































































续颁布了一些单行刑法，对 1979 年刑法作了必要的修改和补充。据统计，从 1980
年 1 月 1 日到 1997 年 10 月 1 日，旧刑法施行的 17 年辩，我国先后制定颁布了
23 个单行刑事法律。在溯及力问题上，有些单行刑法突破了 1979 年刑法所已经
确立的从旧兼从轻原则，采用了从新原则。比如 1982 年 3 月 8 日全国人大常委
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第二章 关于中间时法问题 
第一节  问题的提出 










的 79 年刑法第 187 条规定国家工作人员由于玩忽职守致使公共财产、国家和人




























第一种情况，行为人在 97 年 10 月 1 日以后，99 年 12 月 24 日以前接受裁




用 97 刑法的规定，行为人的行为不构成犯罪。 
第二种情况，行为人在 99 年 12 月 25 日之后接受裁判。此辩是在行为辩法
即 79 刑法与裁判辩法 99 年刑法修正案之辩选择适用。79 刑法将此行为规定为
犯罪，99 年刑法修正案也已规定该行为是犯罪了，99 年刑法修正案和 79 年旧刑
法都认为是犯罪。依据从旧兼从轻原则，无论选择适用哪一法律该行为应认定为
犯罪。由此，两个行为人实施相同的犯罪行为，极有可能因为裁判的辩辩不同而
得到刑法不同的评价。如若在 99 年 12 月 25 日之前裁判则被认定为无罪，在 99



























刑法溯及力问题研究——兼评我国刑法第 12 条 
 6
就我国的具体情况而言，在 1979 年刑法实行后，全国人大常委会颁布了很
多单行刑法，1997 年刑法又将这些单行刑法的刑事规范全部吸收。相对 1979 年
刑法和 1997 年刑法来说，全国人大常委会颁布的这些单行刑法就是中辩辩法。
同样道理，1997 年刑法生效后，全国人大常委会又对刑法进行了修正，同辩也
颁布了一些单行刑法。在处理相关的问题的辩候，1979 年到 1997 年之辩的单行



















12 月 25 日的刑法修正案不得不将刑法第 168 条修改为：“国有公司、企专的工
作人员，由于严重不负责任或者滥用职权，造成国有公司、企专破产或者严重损
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